BUILDING, ZONING& LICENSING DEPARTMENT
31 Wakefield Street,
Rochester, New Hampshire 03867-1917
(603) 332-3976- Fax (603) 509-1912
Web Site: www.rochesternh.net

%

ROCHESTER

NOTICE OF PUBLIC HEARING

Dear Abutter:

You are hereby notified of a Public Hearing to be held at 7:00 p.m. on
Wednesday, April 9, 2014 in the City Hall Council Chambers concerning the
following:

2014-05 Application by AT& T Mobility for a variance under Table 42.14 (D) (4) of the
City’s Zoning Ordinance to permit a Wireless Communications Facility w/ tower to be

located in a Residential 1 zone, pursuant to Section 42.28 (C) of the Ordinance, RSA-
674:33 and the Federal Telecommunications Act of 1996, and any and all relief within
the jurisdiction of the ZBA.

Location: 156 A Lowell St.
Map 244 Lot 2 Blk 1 Residential 1 Zone

If you are planning to attend the meeting and have paperwork you wish to have
reviewed, or if you are not planning to attend the meeting, you may comment by
letter, fax or email (karen.grenier@rochesternh.net). However, for the Board to
consider your comments they MUST be received NO LATER than 12:00 noon

on the Monday before the meeting (April 7, 2014).

The project application is available for review by the public in the Department of
Building Safety or you can view the entire application on the City's website —
www.rochesternh.net. Click on Boards & Commissions, then Zoning Board of
Adjustment, then Zoning Board Projects. Look under the map and lot number shown
above.

Please feel free to contact this department with any questions or if you have any
disability requiring special provisions for your participation.

Office Hours are between 8:00 a.m. to 5:00 p.m. Monday through Friday.

.%,Mﬂj(f//7zzé4

Kareg Grenier, Building, Zoning & Licensing Secretary
cc: file




PLANNING & DEVELOPMENT DEPARTMENT
City Hall - Second Floor
31 Wakefield Street
Rochester, New Hampshire 03867-1917
(603) 335-1338 - Fax (603) 335-7585
Web Site: www.rochesternh.net

Planning & Zoning
Community Development
Conservation Commission
Historic District Commission
Arts & Culture Commission

APPLICATION FOR A VARIANCE

TO: BOARD OF ADJUSTMENT ,
CITY OF ROCHESTER DO NOT WRITE IN THIS SPACE
CASENO DI - (05
Phone No 781-727-6516 FILED 5- 49 - | ‘f
(Wi JAIINLT,
NING BOARD L,ERK

Name of applicant AT&T Mobility, c/o Nanepashemet P’;oject Management, Inc.
Address 328 West Shore Drive, Marblehead, MA 01945

Owner of property concerned Joseph P. Casavant
(If the same as applicant, write "same")

Address_16 Sunset Lane, Somersworth, NH 03878
(If the same as applicant, write "same")

Location_156 A Lowell Street, Rochester, NH 03867
Map No. 244 Lot No. 2-1 Zone R-1
Description of property Vacant Lot with Pasture and Wooded Area

Proposed use or existing use affected Erection of 150 Monopole buffeted by trees in the
wooded area,

The undersigned hereby requests a variance to the terms of Article _(see below) ,
Section__(see Below) and asked that said terms be waived to permit (see
Below)

(1) Variance from Section 42.14(D)(4) of the Ordinance to permit

a Wireless Communications Facility including a tower to be
located in a Residential-1 zoning district pursuant to Section
42.28(C) of the Ordinance, RSA-674:33, and the Federal
Telecommunications Act of 1996 (“TCA”); and

(2) Any other relief required within the jurisdiction of the Zoning
Board of Adjustment (All relief is requested if and to the extent
necessary, all rights reserved under the TCA and otherwise).

{AG241947.1 }



If applicable in this case, the undersigned also requests a waiver from the reguirement to
provide a certified plot plan, (see attached request sheet) Yes No L/

The undersigned alleges that the following circumstances exist which prevent the proper
enjoyment of his land under the strict terms of the Zoning Ordinance and thus constitute

grounds for a variance. O %
Signed L. ' Moy 4 TV
é(A/pp{icant) Vi

Continue on Page 2

N:\Forms\ApplicationsWariance App Page 1.doc

[ADZ41947 1 )



(Page 2)

CRITERIA FOR VARIANCE i e {,
Case #fﬁé% | O 9

Date: March 19, 2014
A Variance is requested by AT&T Mobility

from Section (1) Variance from Section 42.14(D)(4) of the Ordinance to permit
a Wireless Communications Facility including a tower to be

located in a Residential-1 zoning district pursuant to Section

42.28(C) of the Ordinance, RSA-674:33, and the Federal

Telecommunications Act of 1996 (“TCA™); and

(2) Any other relief required within the jurisdiction of the Zoning

Board of Adjustment (All relief is requested if and to the extent

necessary, all rights reserved under the TCA and otherwise).

of the Zoning Ordinance to permit:_the installaition of a 150' monopole communications tower
at 156 A Lowell Street, Rochester, NH Map No. 244 Lot No. 2-1 Zone R-1

Facts supporting this request:
1) The proposed use would not diminish surrounding property values because:

AT&T’s proposed Facility has been carefully sited to minimize adverse impacts to
surrounding properties. The remote siting of the Facility on the property and the natural
buffer and screening provided by the substantial surrounding tree cover and existing
vegetation will minimize its visibility from surrounding properties.

AT&T has submitted copies of numerous reports from the record appendix in the Daniels
case that analyze the question whether wireless towers (such as the proposed Facility)
diminish the value of surrounding residential properties as to other towers in similar
settings.

2) Granting the variance is not contrary to the public interest because:

The variance will not conflict with the basic objectives of Rochester's Zoning Ordinance.
Rather, as demonstrated in the “spirit of the ordinance” criteria discussion below, the
grant of the requested variance is consistent with the Rochester Zoning Ordinance
concerning telecommunications facilities as set forth in Section 42.24A.

The requested variance will promote the public interest by bringing advanced, improved
wireless telecommunications to the citizens, residents, businesses, visitors and travelers
in under-served areas of the City of Rochester. The Facility will enhance
communications for voice, data and in-building applications. In addition, the Facility
will promote public safety in the event of fire, flood, panic and other dangers. The
Facility will enable users of AT&T’s network to communicate immediately with police,
fire, EMT, and other public officials in the event of a fire, accident, or other medical
emergency or natural disaster.

3.) Denial of the variance would result in unnecessary hardship to the owner because of the
following special circumstances of the property: Literal enforcement of the provisions of the
ordinance would result in

unnecessary hardship because of the special conditions of the property that

distinguish it from other properties in the area.

{AD2S1947 1 }



a. There is no fair and substantial relationship between the general purposes

of the ordinance provisions and the specific application of that provision

to the property.

b. The proposed use is a reasonable one.

AT&T has an immediate and compelling need for a location for its communications
antennas in this area of Rochester because (a) AT&T has significant coverage and
capacity problems in the area of the proposed Facility and (b) AT&T cannot address
these problems from an existing facility sited within other areas of the City of Rochester
or in abutting cities or towns. The purpose of the proposed Facility is to address these
coverage and capacity problems. Without a Facility at the subject property, AT&T will
suffer an unnecessary hardship from a literal enforcement of the ordinance. The property
is “special” due to its size, topography and location proximate to the area requiring
service. As demonstrated by the Plans submitted herewith, the extensive tree cover and
vegetation which will mitigate the visibility of the proposed F acility also distinguish the
property from other properties in the area. This unique set of facts demonstrates that the
proposed Facility is appropriate to the area and the site.

4.) Granting the variance would do substantial justice because:

Substantial justice would be done by granting the requested variance. As demonstrated
by the Radio Frequency Report included with this application, the significant coverage
and capacity problems cannot be addressed by any other feasible means, and use of the
subject site is necessary for the Facility. The proposed Facility will improve the
provision of wireless communications services in the City in areas that currently have
significant coverage and capacity problems. See Daniels, 953 A.2d at 414 (“A tower at
this site would also serve the public interest in that it would alleviate a significant gap in
coverage and would be used to provide service for at least two other wireless
telecommunications companies to limit the need for any further towers. In addition,
Omnipoint showed that substantial justice would be done in granting the variances
because it was the only reasonable way to remedy an existing gap in coverage.”)
Consistent with the Daniels decision, granting the variances will achieve the substantial
justice of allowing AT&T to provide adequate coverage to its significant gap in coverage,
while complying with the City's Ordinance to the extent feasible.

5.) The use is not contrary to the spirit of the ordinance because:
_To the extent feasible AT&T's proposed Facility is consistent with the requirements of

the Ordinance concerning wireless communications facilities set forth in Section 42.24A
of the Ordinance Please see enclosed Anderson& Kriger narrative which elaborates upon this.

%ame@% é~ AT Date: 13![ 7{% y
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ANDERSON

BRIAN S. GROSSMAN

bgrossman@andersonkreiger com
T 617-621.6582
Fi617-621-6682

March 19,2014

Zoning Board of Adjustment
City of Rochester
31 Wakefield Street

Rochester, NH 03867
RE:  Applicant: New Cingular Wireless PCS, LLC (“AT&T”)
Property Owner: Joseph P. Casavant
Property: 156A Lowell Street, Rochester, New Hampshire
Parcel ID 244-2-1 (the “Property™)
Petition: (1) Variance from Section 42.14(D)(4) of the Ordinance to permit

a Wireless Communications Facility including a tower to be
located in a Residential-1 zoning district pursuant to Section
42.28(C) of the Ordinance, RSA-674:33, and the Federal
Telecommunications Act of 1996 (“TCA”); and
(2) Any other relief required within the jurisdiction of the Zoning
Board of Adjustment (All relief is requested if and to the extent
necessary, all rights reserved under the TCA and otherwise).
Dear Board Members:

Pursuant to the applicable provisions of the City of Rochester Zoning Ordinance (the
“Ordinance™), the New Hampshire Revised Statutes and the Federal Telecommunications Act of
1996, New Cingular Wireless PCS, LLC (“AT&T”) hereby applies to the City of Rochester
Zoning Board of Adjustment (the “Board”) for the above-captioned zoning relief to construct,
operate and maintain a Wireless Communication Facility (the “Facility”) on property located at
I156A Lowell Street, Rochester, New Hampshire (the “Property™). The Property is in the City’s
Residential-1 Zoning District.

L APPLICATION PACKAGE

Enclosed are the required fees for the application. In addition to the signed original letter,
attached are the required copies of this letter and the following materials:

1. Completed Application to Board of Adjustment;

2. Abutters List;

[F 97

Tax Map;



Zoning Board of Adjustment
City of Rochester

March 19, 2014

Page 2

LA

Letter of Authorization from Property Owner;
Redacted Lease;

The following plans prepared by Dewberry Engineers Inc. (the "Plans"):

SHEET TITLE
T-1 Title Sheet
G-1 General Notes
C-1 Abutters Plan - |
C-2 Abutters Plan - [1
C-3 Grading Plan
C-4 Detailed Site Plan & Elevation
C-5 Construction Details - |
C-6 Construction Details - 11
C-7 Antenna Mounting Details & RF Schedule
E-1 Electrical Riser Diagram
E-2 Schematic Grounding Plan
E-3 Grounding Details

Radio Frequency (“RF”) report including coverage maps and description of
AT&T’s existing facilities in the vicinity of the proposed Facility, coverage maps
demonstrating the need for the facility and the coverage it will provide, and
related information that more specifically addresses the Ordinance requirements
and coverage analysis;

Alternatives Analysis submitted by John Nestor, Site Acquisition Specialist;
TOWAIR report;
Removal Agreement:;

Real Estate Valuation Reports:

. 2007 impact study by Horizon Associates
2006 opinion letter by R.G. Bramley & Co.
1998 study by Crafts Appraisal Associates
1992 study by Lessard Appraisal Services
1990 opinion letter by R.G. Bramley & Co.

. » & »

Copies of AT&T’s FCC licenses; and

Copies of equipment brochures for AT&T's proposed equipment.
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IL.

PROPOSED FACILITY DESIGN

AT&T has determined that significant coverage gaps exist in its network in Rochester, including
along substantial portions of Lowell Street and the surrounding areas (collectively, the “Targeted
Coverage Area”). These gaps also include areas along side roads proximate to Lowell Street and
residential and business areas proximate thereto. The purpose of the Facility is to address these
coverage gaps, referred to hereinafter as the “Targeted Coverage Area.”

As shown on the enclosed plans, AT&T proposes to construct, operate and maintain a Wireless

Communication Facility consisting principally of the following elements:

4

5)

6)

7)

8)

9)

A 1507 high, multi-carrier monopole tower within a 50° x 50° fenced equipment
compound;

Twelve (12) multi-band (700/850/1900/2100 MHz) panel antennas (four per sector)
on an antenna platform mounted at a centerline elevation of 146+ above ground
level on the monopole tower:

Twenty-seven (27) remote radio units (“RRUSs™) (nine per sector);

Four (4) surge arrestors pipe-mounted below the antenna platform;

Two (2) fiber-optic trunks, eight (8) DC power trunks and 3 RET lines running from
the antennas, down the monopole tower and across an ice bridge to AT&T’s radio
and electronic equipment housed in a prefabricated 11'-5" x 16’ equipment shelter
located at the base of the monopole tower;

Up to three (3) GPS antennas;

A generator and related facilities on a concrete pad for back-up power in the event of
an emergency;

Electric and telephone utilities and a meter bank within the fenced equipment
compound, together with a pad-mounted transformer outside of the fenced
compound;

A 67 high chain link fence with three strands of barbed wire (for a total height of 77);
and

 AT&T reserves the right to change the manufacturer, make, model, type and operating characteristics of the
antennas and any other equipment based on availability, price, performance and other considerations and in
accordance with all applicable laws,
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10y A 127 wide access route (within a 25° wide access easement) to the fenced
equipment compound, with improvements where necessary.

The proposed monopole will accommeodate the equipment of up to four (4) wireless carriers,
including AT&T. AT&T will rent space to other interested carriers at prevailing market rents.
Accommodating co-location in this manner will help to minimize the number of new monopoles
or other antenna support structures that may be needed in the City of Rochester.

The Facility will be an unmanned, passive use, will not generate any appreciable noise, dust or
odors and will not adversely affect existing developed and natural environments around
Rochester. The location of the Facility will mitigate adverse visual impacts. The Facility wiil
enable users to access a state-of-the-art, fully digital system for voice communication,
messaging, and data transmission and reception.

HI. AT&T’s NETWORK

AT&T is the premier wireless company in the United States, with more than 107.9 million
subscribers who use the nation’s fastest 4G network. AT&T is dedicated to providing customers
with wireless technology designed to enrich their lives. AT&T continually raises its
performance to meet and exceed customer expectations.

AT&T is licensed by the FCC to provide wireless communication services across the country
and throughout New Hampshire, including the City of Rochester and surrounding communities.
Wireless coverage is provided by the placement of a number of low power antenna sites within a
given area. The sites are geographically spaced so that the coverage from each site overlaps with
its neighboring sites. When a connection is established on a certain site, the wireless device
monitors the signal from the serving site, as well as the signals of all of the adjacent sites. When
the wireless device receives a stronger signal from an adjacent site, it requests a transfer from the
site it is currently using to the stronger site. If there is seamless coverage provided by the carrier,
the connection will transfer without interruption. If there is insufficient signal strength at the
transfer point, the quality of the connection degrades and may ultimately be lost.

IV.  FEDERAL TELECOMMUNICATIONS ACT OF 1996

A. General Background

AT&T’s application is governed by the provisions of the Federal Telecommunications
Act 0f 1996, which the United States Supreme Court has explained as follows:

Congress enacted the Telecommunications Act of 1996 (TCA) ... to
promote competition and higher quality in American telecommunications
services and to “encourage the rapid deployment of new
telecommunications technologies.” ... One of the means by which it
sought to accomplish these goals was reduction of the impediments
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imposed by local governments upon the installation of facilities for
wireless communications, such as antenna towers. To this end, the TCA
amended the Communications Act of 1934 ... to include § 332(c)(7),
which imposes specific limitations on the traditional authority of state and
local governments to regulate the location, construction, and modification
of such facilities ... 47 U.S.C. § 332(c)(7). Under this provision, local
governments may not “unreasonably discriminate among providers of
functionally equivalent services,” § 332(c)(7)(B)(i)(1), take actions that
“prohibit or have the effect of prohibiting the provision of personal
wireless services,” § 332(c)(7)(B)(i)(ID), or limit the placement of wireless
facilities “on the basis of the environmental effects of radio frequency
emissions,” § 332(c)(7)(B)(iv). They must act on requests for
authorization to locate wireless facilities “within a reasonable period of
time,” § 332(c)(7)(B)(ii), and each decision denying such a request must
“be in writing and supported by substantial evidence contained in a written
record,” § 332(c)(7)(B)(iii).

City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 115-116 (2005) (citations
omitted).

The TCA was intended to provide for a pro-competitive, deregulatory national policy
framework designed to accelerate rapidly private sector deployment of advanced
telecommunications and information technologies to all Americans. The Facility will
help bring these advanced telecommunications and information technologies to Rochester
and adjoining communities.

B. Application of Variance Standards in licht of the TCA

The appropriateness of granting the requested variances is reinforced by the TCA. In
Daniels v. Londonderry, 953 A.2d 406 (N.H. 2008), the New Hampshire Supreme Court
has specifically guided Zoning Boards of Adjustment as to how to apply New Hampshire's
variance standards to be consistent with the federal Telecommunications Act. The Court
affirmed the grant of a use variance and two area variances by the Londonderry Zoning
Board of Adjustment to Omnipoint Communications, Inc. for a 170’ monopole on property
located in Londonderry's agricultural-residential zone where wireless communication
facilities were otherwise not permitted. Id. at 411. In particular, the Court credited
Omnipoint's radio frequency coverage information showing that the facility at the
proposed location would fill a substantial gap in coverage. Id. at 410. In upholding the
variance relief, the Daniels court reconciled "our statutory variance criteria, specifically,
the hardship standard, with the overarching standards set forth in the TCA." Id. at 412.
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AT&T respectfully requests that the Board grant the requested variance to allow the
proposed Facility in order to address AT&T's significant coverage needs in the area in
question, and to follow New Hampshire Supreme Court precedent on the very issues
involved here.

V. RELIEF REQUESTED

Pursuant to Section 16.2 of the Ordinance, Telecommunications Facilities are limited to the
Telecommunications District. AT&T is unable to address this significant gap in its wireless
network by locating a facility within the Telecommunications District or its other existing
facilities. As aresult, AT&T must locate its Facility outside of the Telecommunications District
and therefore requests a variance from the limitation set forth in Section 16.2 of the Ordinance.

Therefore, pursuant RSA-674:33, Section 1.4.1 of the Ordinance and the TCA, and AT&T's
proposed Facility satisfies the required findings for grant of a variance as follows:

. . ; .. 3
A. The variance will not be contrary to the public interest .

In Chester Rod & Gun Club, Inc. v. Town of Chester, 152 N.H. 577 (N.H. 2005), the New
Hampshire Supreme Court stated that, “The first step in analyzing whether a variance
would be contrary to the public interest or injurious to the rights of others is to examine
the applicable zoning ordinance.” /d. at 581. The Court noted, “As the provisions of the
ordinance represent a declaration of public interest, any variance would in some measure
be contrary thereto.” Id. (quoting Heffernan v. Zoning Board of Review, 50 R.1. 26 (R.I.
1929)). “Thus, to be contrary to the public interest or injurious to the rights of others, the
variance must ‘unduly, and in a marked degree’ conflict with the ordinance such that it
violates the ordinance’s ‘basic zoning objectives’.” Id. (quoting Coderre v. Zoning
Board of Review of City of Pawtucket, 105 R.1. 266, 273 (R.1. 1969)).

The variance will not conflict with the basic objectives of Rochester's Zoning Ordinance.
Rather, as demonstrated in the “spirit of the ordinance” criteria discussion below, the
grant of the requested variance is consistent with the Rochester Zoning Ordinance
concerning telecommunications facilities as set forth in Section 42.24A.

The requested variance will promote the public interest by bringing advanced, improved
wireless telecommunications to the citizens, residents, businesses, visitors and travelers
in under-served areas of the City of Rochester. The Facility will enhance
communications for voice, data and in-building applications. In addition, the Facility
will promote public safety in the event of fire, flood, panic and other dangers. The
Facility will enable users of AT&T’s network to communicate immediately with police,
fire, EMT, and other public officials in the event of a fire, accident, or other medical
emergency or natural disaster. The concealed Facility will also serve the public interest

* Section 42.28(C) of the Ordinance incorporates by reference the variance criteria set forth in RSA-674:13.
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by promoting co-location and helping to minimize the number of new towers in
Rochester.

As the New Hampshire Supreme Court has noted, “A tower at this site would also serve
the public interest in that it would alleviate a significant gap in coverage and would be
used to provide service for at least two other wireless telecommunications companies to
limit the need for any further towers.” Daniels, 953 A.2d at 414. The primary purpose of
AT&T’s application is the same as the proponent in Daniels, i.e., to address significant

coverage and capacity issues and thereby to serve the public interest in this area.

The provision of personal wireless service has become a pervasive fact of modem life,
and represents a technological breakthrough in how people communicate with each
other. There is a profound public interest in being able to send and receive such
communications. Increasingly, the general public is relying upon wireless service for
their telecommunication needs, including for personal, family, business, health care, and
educational purposes. The facility here will provide coverage to an area that has poor
service at present. (See, Radio Frequency Report, attached hereto showing existing
wireless coverage without the proposed Facility and increased and improved coverage
with the proposed Facility). The introduction of this service will benefit not only those
members of the public who reside, regularly transact business in, or visit Rochester but
also those who are traveling in the area as well.

The Facility would not generate any objectionable noise, odor, fumes, or traffic. The
Facility will not be dangerous to public health or safety because it will comply

with all FCC requirements relating to radio frequency emissions and all New
Hampshire building code requirements.

B. The spirit of the Ordinance is observed.

To the extent feasible AT&T's proposed Facility is consistent with the requirements of
the Ordinance concerning wireless communications facilities set forth in Section 42.24A
of the Ordinance as follows:

42.24 A. Wireless Communications Facilities

a) Commercial Facilities. Any plan to install wireless facilities for the commercial
transmission or reception of telecommunications shall be subject to the specifie
requirements detailed herein and elsewhere in the Zoning Ordinance and Site
Plan Regulations. Commercial wireless communications facilities that were
approved and constructed prior to the effective date of this amendment are
subject to Section 8 and 9 below. Commercial wireless communications facilities
shall not be considered accessory uses. (See 42.24A(b) for standards applicable
to noncommercial facilities.)
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As set forth herein and within the Site Plan application to be submitted to the
Planning Board, AT&T's proposed Facility complies with the applicable
requirements set forth in the Ordinance and Site Plan Regulations.

(1) Co-Location All commercial wireless communication facilities erected or
located within the municipality shall comply with the following:

A proposal for a new wireless communications facility may only be
approved subsequent to a determination to be made by: (a) the Zoning
Board of Adjustment, as part of a consideration for a special exception,
in zoning districts where a WCF is permitted by special exception (See
Special Exceptions) in this chapter or (b) the Planning Board as part of
the site plan review process, in zoning districts where a wireless is
permitted by right - that the telecommunications equipment planned for
the proposed site cannot be accommodated on any existing or approved
antenna support structure in the City of Rochester or on any prospective
alternative tower structure in the City of Rochester for one of the
following reasons:

(A) The planned equipment would exceed the structural capacity of
the existing or approved antenna support structures, as
documented by a qualified professional engineer, and the existing
or approved tower cannot be reinforced, modified, or replaced to
accommodate planned or equivalent equipment at a reasonable
cost.

(B) The planned equipment would cause interference materially
impacting the usability of other existing or planned equipment at
the antenna support structure as documented by a qualified
professional engineer and the interference cannot be prevented at
a reasonable cost.

(C) Existing or approved antenna support structure within the
required radius cannot accommodate the planned equipment at
the necessary height as documented by a qualified professional
engineer.

(D) Any other substantial reason that precludes the co-location. The
burden of proof is upon the applicant to demonstrate that all
reasonable alternatives to the erection of a new structure have
been fully explored.

As set forth in the RF Report and Alternatives Analysis submitted

herewith, there are no existing or approved antenna support structures,
towers, or other structures located in the area within which AT&T has
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identified this significant gap in its wireless coverage network. Asa
result, the proposed Facility, including the proposed monopole, is
necessary in order to address AT&T's significant gap in coverage.

(2) Design. Facilities shall be designed to blend into the environment

through the use of color and camouflaging architectural treatment
(unless otherwise dictated by the FAA or other government authority).

The proposed Facility has been designed to blend into the environment to the
extent feasible. The proposed Facility has been located on the Property to
minimize its visibility. The proposed location uses the existing vegetation on
and near the Property in order to screen it from view to the extent feasible.

In addition, the proposed monopole will be a non-reflective galvanized steel
gray unless otherwise required by FAA or other regulations.

(3) Height. The maximum permitted height from grade is as follows:

(A) 60 feet if the structure is designed to accommodate only one
service provider.

(B) 100 feet if the structure is designed to accommodate two service
providers.

(C) 140 feet if the structure is designed to accommodate three service
providers.

(D) 180 feet if the structure is designed to accommodate four or more
service providers.

AT&T's proposed Facility complies with the height requirements of
this provision of the Ordinance. AT&T's proposed Facility, including
the proposed 150 foot monopole, will accommodate at least four
service providers.

(4) Accessory Utility Structures All utility structures accessory to a tower

shall also be designed to blend in with the environment and shall meet the
minimum setback requirements of the zoning district. Ground mounted
equipment shall be screened from view by suitable vegetation or by any
other screening method which blends with the architectural character of
neighborhood.

As depicted on the Plans, AT&T's proposed equipment shelter and accessory
utilities will be screened from view by the existing vegetation on and near the
Property. Further, AT&T's proposed Facility is located at approximately
125+ feet from the nearest side lot line, approximately 862 + feet to Lowell
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Street and approximately 521+ feet from the rear lot line . Therefore, the
proposed Facility complies with all applicable setback requirements within the
Residential-1 zoning district.

(5) Lighting. Antennas and support structures shall not be illuminated and
shall not display strobe lights unless specifically required by the FAA or
another governmental authority. Where lighting is required by the FAA
other options (including but not limited to reducing the height of the
support structure) to the extent practicable shall be explored which
would remove said requirement for lighting.

AT&T is performing the necessary studies to determine whether marking
and/or lighting will be required pursuant to FAA or other regulations. AT&T
will comply with the requirements set forth by the FAA or other applicable
authority.

(6) Temporary Wireless Communications Facilities. Any facility designed for
temporary use (as defined in 42.6), is subject to the following:

(A) Use of a temporary facility is allowed if the owner has received a
use permit from the Rochester Code Enforcement.

(B) Temporary wireless facilities are permitted for use not to exceed
30 days during construction of permanent facilities or 10 days
during a special event.

(C) The maximum permitted height of a temporary wireless facility is
50 above grade.

(D) Temporary facilities are subject to all applicable portions of
Ordinances.

The above provisions of the Ordinance concerning temporary wireless
communications facilities are not applicable to AT&T's proposed Facility.

(7) Interference with Public Safety Telecommunications. No new or existing
telecommunications service shall interfere with public safety
telecommunications. All applications for new service shall be
accompanied by an intermodulation study which provides a technical
evaluation of existing and proposed transmissions and indicates all
potential interference problems. Telecommunications providers shall
notify the Police and Fire Departments at least ten calendar days in
prior to placing new services on line to give those Departments an
opportunity to monitor interference levels during the testing process.
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AT&T's proposed Facility will not interfere with public safety
communications.

(8) Declaration of Continuing Operation. The owner of a wireless facility,
with written authorization from the property owner, shall file annually a
declaration with the Planning Department as to the continuing operation
of every facility installed subject to these regulations. Failure to do so
may be construed to mean that the facility is no longer in use and
considered abandoned, thus subject to the provisions of (9), below.

AT&T will comply with this provision of the Ordinance to the extent lawful
and applicable and otherwise reserves its rights.

(9) Abandoned or Unused Wireless Communications Facilities.

Abandoned or unused antennas and stractures shall be removed as
follows:

(A) An agreement between the facility owner (and successors in interest),
property owner (and successors in interest), and the City of
Rochester which incorporates the provisions (B) through (E) of this
section shall be submitted at the time of application.

(B) A copy of the relevant portions of a signed lease (except in cases
where the land is structure, and associated facilities upon cessation of
operations at the site shall be submitted at the time of the
application.

(C) All abandoned wireless communications facilities shall be removed
within 180 days of the cessation of operations at the site unless a time
extension is approved by the Planning Department.

‘ To the extent that the Ordinance seeks to regulate interference from personal wireless services facilities, it is
preempted by federal law. See, e.g. Freeman v. Burlington Broadcasters, Inc., 204 F 3d 311 (2d Cir. 2000);
Southwestern Bell Wireless, Inc. v. Johnson County Board of County Commissioners, 199 F.3d 1185 (10* Cir.
1999} Cellular Phone Task Force v. Federal Communications Commission, 205 F.3d 82, 88 (2% Cir. 2000). In re
Cingular Wireless, L.L.C, FCC Docket No. 02-100 (July 7, 2003}, the FCC held that federal law preempts a local
government's attempt to regulate radio frequency interference (“RFI”) with local public safety communications
systems. In sweeping language, the FCC indicated that local zoning provisions having the “intent and effect ... 1o
regulate the operations - not the placement, construction and modification - of licensed facilities™ are preempted
because they focus on “radio frequency regulation rather than local land use concerns™ (at page 10-11). Nor are
preempted local regulations saved by the claim that the local government is attempting to “assure itself that a carrier
is complying with FCC standards” where the regulation is “effectively regulating federally licensed operation” as
opposed to “traditional zoning regulation of the physical facility” (at page 11). Accordingly, federal law preempts
any and all provisions of the Ordinance or conditions imposed within an approval affecting the operations of the
FCC-Heensed facility,

HDATRAGL
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(D) Unused portions of support structures above a manufactured
conunection shall be removed within 180 days of the time of antenna
relocation. The replacement of portions of a support structure
previously removed will require a new approval.

(E) In the event that these elements are not removed within 180 days of
the cessation of operations at a site, the City of Rochester (in addition
to other remedies) may remove the antenna, structure, and
associated facilities and assess the cost of removal against the
property or if the City must enforce the agreement required by (A)
through legal measures, the landowner and facility owner shall
reimburse the City for legal costs.

[n accordance with this provision of the Ordinance, AT&T has submitted
herewith a redacted copy of its lease for the Property. Further, as a
condition of approval, AT&T will agree to reasonable conditions
concerning the removal of its Facility in the event of the cessation of
operations.

(10) Signs and Advertising. No portion of an antenna or support structure

may be used for signs or advertising other than warning or equipment
information signs, as appropriate.

AT&T's proposed Facility complies with this provision of the Ordinance.
AT&T's proposed Facility does not include any advertising and only includes
signage identifying AT&T as the owner of the site, site identification
information, and contact information. In addition, the only other signage at
the Facility is signage required by the FCC or other lawfully applicable
regulations.

(11) Independent Evaluation. The City, as its option, may require, at the

expense of the applicant, an independent evaluation of any wireless
communications facility proposal, by a qualified licensed professional
engineer selected by the City.

AT&T will pay for any reasonable and lawful fees associated with a qualified
outside consultant’s review of the RF Report and related materials to be
provided. AT&T requests the Board notify AT&T of potential candidates for
consultation in this regard, if it determines such review is necessary, and
otherwise reserves its rights.

b) Non-Commercial Wireless Facilities. Non-commercial wireless communications
facilities (including television antennas and amateur radio antennas) are exempt
from review and approved that:

b
Y

12



Zoning Board of Adjustment
City of Rochester
March 19, 2014

Page 13

ADI4TRAGL }

(1) These facilities shall not be illuminated and shall not contain any
advertising signage.

(2) Freestanding structures must be located behind the primary rear building
facade and in conformance with all side and rear setback requirements or
otherwise located and designed so as to be unobtrusive from the street or
other public rights-of-way.

(3) Free standing structures may not exceed 49 feet in height and building
mounted structures may not be higher than 20 feet above the ridge of the
roof unless the applicant demonstrates to the reasonable satisfaction of
the Planning Department that such height is necessary for the intended
amateur radio communications (for reference see the Federal
Communications Commission's preemptive ruling PRB1 regarding
amateur radio antennas.

These provisions of the Ordinance are not applicable to AT&T's Facility. AT&T is
not proposing a non-commercial wireless facility.

¢) Commercial Wireless Facilities Performance Criteria. Height regulations, setback
distances, types of new facility applications shall be as prescribed in Table 3. See
attached "APPENDIX C."

Pursuant to Appendix C, no additional height regulations, setback distances, are
required for the proposed Facility located within the Residential-1 zoning district.

C. By granting the variance. substantial justice is done.

Substantial justice would be done by granting the requested variance. As demonstrated
by the Radio Frequency Report included with this application, the significant coverage
and capacity problems cannot be addressed by any other feasible means, and use of the
subject site is necessary for the Facility. The proposed F acility will improve the
provision of wireless communications services in the City in areas that currently have
significant coverage and capacity problems. See Daniels, 953 A.2d at 414 (“A tower at
this site would also serve the public interest in that it would alleviate a significant gap in
coverage and would be used to provide service for at least two other wireless
telecommunications companies to limit the need for any further towers. In addition,
Omnipoint showed that substantial justice would be done in granting the variances
because it was the only reasonable way to remedy an existing gap in coverage.”)
Consistent with the Daniels decision, granting the variances will achieve the substantial

justice of allowing AT&T to provide adequate coverage to its significant gap in coverage,

while complying with the City's Ordinance to the extent feasible.
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D.

By granting the variance. surrounding property values are not diminished

AT&T’s proposed Facility has been carefully sited to minimize adverse impacts to
surrounding properties. The remote siting of the Facility on the property and the natural
buffer and screening provided by the substantial surrounding tree cover and existing
vegetation will minimize its visibility from surrounding properties.

AT&T has submitted copies of numerous reports from the record appendix in the Daniels
case that analyze the question whether wireless towers (such as the proposed Facility)
diminish the value of surrounding residential properties as to other towers in similar
settings. The conclusions of the Daniels case and of these reports underscore that
wireless towers do not diminish the value of surrounding residential properties:

1)

lad
o’

4

A 2007 impact study by Horizon Associates, undertaken to analyze the impact of
the proposed 170° tower in Londonderry, New Hampshire at issue in the Daniels
case. The study examined paired sales of nearly identical properties, of which
one property was in the vicinity of a tower and the other property was not in the
vicinity of a tower. The study concluded that market value of properties in the
vicinity of the proposed Londonderry tower would experience no diminution in
value.

A 2006 opinion letter by R.G. Bramley & Co., submitted to the Cornish, New
Hampshire ZBA in connection with the proposed construction of a 190° lattice
tower, indicating that, based upon studies of similarly situated towers,
construction of the proposed tower would not be expected to diminish the value of
properties surrounding the proposed tower in Cornish.

A 1998 study by Crafts Appraisal Associates examining the impact of wireless
towers on property values in Bedford, Nashua, Merrimack, Candia, Manchester
and Exeter, New Hampshire, which concluded that wireless towers did not
detrimentally affect values of nearby properties in the subject communities.

A 1992 study by Lessard Appraisal Services, analyzing the impact of a 190° tower
in Candia, New Hampshire, which concluded that towers in the area did not
diminish property values.

A 1990 report completed for the proposed construction of a 280° tower in Auburn,
New Hampshire, which found no diminution of value in the value of properties
located near existing towers in Chester, Candia, Hudson or Merrimack, New
Hampshire.

Furthermore, the proposed use is a passive use, and does not generate noise, smoke, fumes
or any significant vehicle traffic. For all of these reasons, there will not be any diminution
of surrounding property values. Indeed, set forth herein, the proposed Facility would



Zoning Board of Adjustment
City of Rochester
March 19, 2014

Page 13

provide enhanced, state-of-the-art wireless services to residents, visitors and businesses in
Rochester, thereby contributing to the local economy and preserving, not diminishing,
property values.

E. Literal enforcement of the provisions of the ordinance would result in
unnecessary hardship because of the special conditions of the property that
distinguish it from other properties in the area.

a. There is no fair and substantial relationship between the general purposes
of the ordinance provisions and the specific application of that provision
to the property.

b. The proposed use is a reasonable one.

AT&T has an immediate and compelling need for a location for its communications
antennas in this area of Rochester because (a) AT&T has significant coverage and
capacity problems in the area of the proposed Facility and (b) AT&T cannot address
these problems from an existing facility sited within other areas of the City of Rochester
or in abutting cities or towns. The purpose of the proposed Facility is to address these
coverage and capacity problems. Without a Facility at the subject property, AT&T will
suffer an unnecessary hardship from a literal enforcement of the ordinance. The property
is “special” due to its size, topography and location proximate to the area requiring
service. As demonstrated by the Plans submitted herewith, the extensive tree cover and
vegetation which will mitigate the visibility of the proposed Facility also distinguish the
property from other properties in the area. This unique set of facts demonstrates that the
proposed Facility is appropriate to the area and the site.

The variance will not conflict with the basic objectives of Rochester's Zoning Ordinance.
Rather, as set forth above in the “spirit of the ordinance™ criteria discussion, the grant of
the requested variance is consistent with the purposes of the Rochester Zoning Ordinance
concerning telecommunications. By granting the requested variance to allow the
proposed Facility, AT&T will be permitted to address a significant gap in its coverage,
thereby enhancing wireless communications services in the vicinity of the Property
without having any material impact on the surrounding area.

AT&T has demonstrated that the proposed Facility conforms to those purposes as
detailed more fully in the “spirit of the ordinance” criteria discussion herein. Therefore,
applying the Ordinance to prohibit this use on this unique parcel will bear “no fair and
substantial relationship between the general purposes of the ordinance provisions and the
specific application of [those] provisions to the property.”
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The proposed Facility is a reasonable use of the property, given AT&T’s immediate and
compelling need to address coverage and capacity problems in this area of Rochester.
The size of the property and the natural buffer and screening provided by the surrounding
tree cover and existing vegetation also make this an ideal location for the proposed
Facility.

In the 2008 Daniels decision, the New Hampshire Supreme Court restated the hardship
standards for use and area variances in Simplex T echnologies v. Newington, 145 N.H. 727
(2001) and Boccia v. Portsmouth, 151 N.H. 85 (2004), respectively and introduced a new
perspective on the interplay between the standards and the TCA.  Daniels at 411-412.
The Court held that:

[W]e believe that a broader, more inclusive view of hardship is
required under these circumstances. When an application to build a
wireless telecommunications tower is designed to fill a significant gap
in coverage, the suitability of a specific parcel of land for that purpose
should be considered for purposes of determining hardship. The fact
that a proposed location is centrally located within the gap, has the
correct topography, or is of an adequate size to effectively eliminate
the gap in coverage, are factors that may make it unique under the
umbrella of the TCA. Similarly, that there are no feasible alternatives
to the proposed site may also make it unique. Thus, although a parcel
of land may be similar to the surrounding properties in terms of its
general characteristics, it may still be ‘unique’ for purposes of
hardship when considered in light of the TCA.

AT&T s site in Rochester is strikingly similar to the Omnipoint property in Londonderry.
The subject site is uniquely and ideally situated within AT&Ts target coverage area, and
AT&T has amply demonstrated through the radio frequency report and coverage maps

}5&8 the Board is aware, the variance statute NH RSA 674:33 was amended in 2009 to harmonize the variance
standards for use and area variances. The New Hampshire Legislature included a Statement of Tntent regarding the
amendment (2009, 307:5, eff. Jan. 1, 2010) that provided: “The intent of section 6 of this act is to eliminate the
separate “unnecessary hardship’ standard for ‘area’ variances, as established by the New Hampshire supreme court
in the case of Boccia v. City of Portsmouth, 155 N, 84 (2004}, and to provide that the unnecessary hardship
standard shall be deemed satisfied, in both use and area variance cases, if the applicant meets the standards
established in Simplex Technologies v. Town of Newington, 145 N.H. 727 (2001), as those standards have been
interpreted by subsequent decisions of the supreme court....” There was a bill filed in the New Hampshire Senate
(NH SB 317} that would have reinstated the pre-2009 amendment variance standard and effectively reinstated the
prior case law, but it has not been epacted at this time. Fither way, the Daniels case remains good law given the
Legislature statements regarding incorporation of the standards of the Stmplex case and its progeny,
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that there are no feasible alternatives that would address the coverage gaps and capacity
problems, which will be further demonstrated through testimony at the public hearing.

As the Daniels Court stated, “With respect to the ‘uniqueness’ factor, the evidence before
the ZBA demonstrated the necessity of a tower, at the height ultimately approved, on the
proposed parcel, in order to fill what could be considered a significant gap in coverage.”
Id. at 412 - 413. AT&T’s proposed Facility is necessary for similar reasons.

VI.  CONCLUSION

AT&T respectfully requests the Board to grant the requested variance and any other zoning relief
required for the proposed Facility. AT&T respectfully requests that the Board schedule this
application for a public hearing at its next meeting for which proper notice can be given.

If T can provide any further information regarding this application, please let me know.

Sincerely,

ff/;’:?g;%m ya W
Brian S. Grossman

Enclosures
cc: John Nestor (by email w/encl.)

Jessica Rincon (by email w/encl.)
Stephen D. Anderson (by email w/encl.)
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Zoning Board of Adjustment
City of Rochester
31 Wakefield Street

Rochester, NH 03867
RE:  Applicant: New Cingular Wireless PCS, LLC (“AT&T”)
Property Owner: Joseph P. Casavant
Property: 156A Lowell Street, Rochester, New Hampshire
Parcel ID 244-2-1 (the “Property™)
Petition: (1) Variance from Section 42.14(D)(4) of the Ordinance to permit

a Wireless Communications Facility including a tower to be
located in a Residential-1 zoning district pursuant to Section
42.28(C) of the Ordinance, RSA-674:33, and the Federal
Telecommunications Act of 1996 (“TCA™); and
(2) Any other relief required within the jurisdiction of the Zoning
Board of Adjustment (All relief is requested if and to the extent
necessary, all rights reserved under the TCA and otherwise).
Dear Board Members:

Pursuant to the applicable provisions of the City of Rochester Zoning Ordinance (the
“Ordinance”), the New Hampshire Revised Statutes and the Federal Telecommunications Act of
1996, New Cingular Wireless PCS, LLC (“AT&T”) hereby applies to the City of Rochester
Zoning Board of Adjustment (the “Board”) for the above-captioned zoning relief to construct,
operate and maintain a Wireless Communication Facility (the “Facility™) on property located at
156A Lowell Street, Rochester, New Hampshire (the “Property”). The Property is in the City’s
Residential-1 Zoning District.

I. APPLICATION PACKAGE

Enclosed are the required fees for the application. In addition to the signed original letter,
attached are the required copies of this letter and the following materials:

1. Completed Application to Board of Adjustment;
2. Abutters List;
3. Tax Map;
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4. Letter of Authorization from Property Owner;

5. Redacted [ease;

6. The following plans prepared by Dewberry Engineers Inc. (the "Plans"):

SHEET TITLE
T-1 Title Sheet
G-1 General Notes

C-1 Abutters Plan - 1

C-2 Abutters Plan - 11

C-3 Grading Plan

C-4 Detailed Site Plan & Elevation

C-5 Construction Details - [

C-6 Construction Details - 11

C-7 Antenna Mounting Details & RF Schedule
E-1 Electrical Riser Diagram

E-2 Schematic Grounding Plan

E-3 Grounding Details

7. Radio Frequency (“RF”) report including coverage maps and description of
AT&T’s existing facilities in the vicinity of the proposed Facility, coverage maps
demonstrating the need for the facility and the coverage it will provide, and
related information that more specifically addresses the Ordinance requirements
and coverage analysis;

8. Alternatives Analysis submitted by John Nestor, Site Acquisition Specialist;

9. TOWAIR report;

10. Removal Agreement;

I1.  Real Estate Valuation Reports:

. 2007 impact study by Horizon Associates
. 2006 opinion letter by R.G. Bramley & Co.
. 1998 study by Crafts Appraisal Associates
. 1992 study by Lessard Appraisal Services
. 1990 opinion letter by R.G. Bramley & Co.

12, Copies of AT&T’s FCC licenses: and

[
[
B

Copies of equipment brochures for AT&T's proposed equipment.
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I

PROPOSED FACILITY DESIGN

AT&T has determined that significant coverage gaps exist in its network in Rochester, including
along substantial portions of Lowell Street and the surrounding areas (collectively, the “Targeted
Coverage Area”). These gaps also include areas along side roads proximate to Lowell Street and
residential and business areas proximate thereto. The purpose of the Facility is to address these
coverage gaps, referred to hereinafter as the “Targeted Coverage Area.”

As shown on the enclosed plans, AT&T proposes to construct, operate and maintain a Wireless

. iy o .. - . 1
Communication Facility consisting principally of the following elements:

y

6)

7)

8)

9)

A 150" high, multi-carrier monopole tower within a 50° x 50” fenced equipment
compound;

Twelve (12) multi-band (700/850/1900/2100 MHz) panel antennas (four per sector)
on an antenna platform mounted at a centerline elevation of 1467+ above ground
level on the monopole tower;

Twenty-seven (27) remote radio units (“RRUs™) (nine per sector);

Four (4) surge arrestors pipe-mounted below the antenna platform;

Two (2) fiber-optic trunks, eight (8) DC power trunks and 3 RET lines running from
the antennas, down the monopole tower and across an ice bridge to AT&T’s radio
and electronic equipment housed in a prefabricated 11'-5" x 16' equipment shelter
located at the base of the monopole tower;

Up to three (3) GPS antennas;

A generator and related facilities on a concrete pad for back-up power in the event of
an emergency;

Electric and telephone utilities and a meter bank within the fenced equipment
compound, together with a pad-mounted transformer outside of the fenced
compound;

A 67 high chain link fence with three strands of barbed wire (for a total height of 77);
and

" AT&T reserves the right to change the manufacturer, make, model, type and operating characteristics of the
antennas and any other equipment based on availability, price, performance and other considerations and in
accordance with all applicable laws.

{AUATSA0 L Y
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10) A 12" wide access route (within a 25° wide access easement) to the fenced
equipment compound, with improvements where necessary.

The proposed monopole will accommodate the equipment of up to four (4) wireless carriers,
including AT&T. AT&T will rent space to other interested carriers at prevailing market rents.
Accommodating co-location in this manner will help to minimize the number of new monopoles
or other antenna support structures that may be needed in the City of Rochester.

The Facility will be an unmanned, passive use, will not generate any appreciable noise, dust or
odors and will not adversely affect existing developed and natural environments around
Rochester. The location of the Facility will mitigate adverse visual impacts. The Facility will
enable users to access a state-of-the-art, fully digital system for voice communication,
messaging, and data transmission and reception.

HI. AT&T’s NETWORK

AT&T is the premier wireless company in the United States, with more than 107.9 million
subscribers who use the nation’s fastest 4G network. AT&T is dedicated to providing customers
with wireless technology designed to enrich their lives. AT&T continually raises its
performance to meet and exceed customer expectations.

AT&T is licensed by the FCC to provide wireless communication services across the country
and throughout New Hampshire, including the City of Rochester and surrounding communities.
Wireless coverage is provided by the placement of a number of low power antenna sites within a
given area. The sites are geographically spaced so that the coverage from each site overlaps with
its neighboring sites. When a connection is established on a certain site, the wireless device
monitors the signal from the serving site, as well as the signals of all of the adjacent sites. When
the wireless device receives a stronger signal from an adjacent site, it requests a transfer from the
site it is currently using to the stronger site. If there is seamless coverage provided by the carrier,
the connection will transfer without interruption. If there is insufficient signal strength at the
transfer point, the quality of the connection degrades and may ultimately be lost.

IV.  FEDERAL TELECOMMUNICATIONS ACT OF 1996

A. General Backeround

AT&T’s application is governed by the provisions of the Federal Telecommunications
Act of 1996, which the United States Supreme Court has explained as follows:

Congress enacted the Telecommunications Act of 1996 (TCA) ... to
promote competition and higher quality in American telecommunications
services and to “encourage the rapid deployment of new
telecommunications technologies.” ... One of the means by which it
sought to accomplish these goals was reduction of the impediments
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imposed by local governments upon the installation of facilities for
wireless communications, such as antenna towers. To this end, the TCA
amended the Communications Act of 1934 ... to include § 332(c)(7),
which imposes specific limitations on the traditional authority of state and
local governments to regulate the location, construction, and modification
of such facilities ... 47 U.S.C. § 332(c)(7). Under this provision, local
governments may not “unreasonably discriminate among providers of
functionally equivalent services,” § 332(c)(7)(B)( 1)(1), take actions that
“prohibit or have the effect of prohibiting the provision of personal
wireless services,” § 332(c)(7)(B)(i)(I1), or limit the placement of wireless
facilities “on the basis of the environmental effects of radio frequency
emissions,” § 332(c)(7)(B)(iv). They must act on requests for
authorization to locate wireless facilities “within a reasonable period of
time,” § 332(¢c)(7)(B)(ii), and each decision denying such a request must
“be in writing and supported by substantial evidence contained in a written
record,” § 332(c)(7)(B)(ii).

City of Rancho Palos Verdes v. Abrams, 544 U.S. 113, 115-116 (2005) (citations
omitted).

The TCA was intended to provide for a pro-competitive, deregulatory national policy
framework designed to accelerate rapidly private sector deployment of advanced
telecommunications and information technologies to all Americans. The Facility will
help bring these advanced telecommunications and information technologies to Rochester
and adjoining communities.

B. Application of Variance Standards in licht of the TCA

The appropriateness of granting the requested variances is reinforced by the TCA. In
Daniels v. Londonderry, 953 A.2d 406 (N.H. 2008), the New Hampshire Supreme Court
has specifically guided Zoning Boards of Adjustment as to how to apply New Hampshire's
variance standards to be consistent with the federal Telecommunications Act. The Court
affirmed the grant of a use variance and two area variances by the Londonderry Zoning
Board of Adjustment to Omnipoint Communications, Inc. for a 170" monopole on property
located in Londonderry’s agricultural-residential zone where wireless communication
facilities were otherwise not permitted. Id. at 411. In particular, the Court credited
Omnipoint's radio frequency coverage information showing that the facility at the
proposed location would fill a substantial gap in coverage. Id. at 410. In upholding the
variance relief, the Daniels court reconciled "our statutory variance criteria, specifically,
the hardship standard, with the overarching standards set forth in the TCA." Id. at 412,
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AT&T respectfully requests that the Board grant the requested variance to allow the
proposed Facility in order to address AT&T's significant coverage needs in the area in
question, and to follow New Hampshire Supreme Court precedent on the very issues
involved here.

V. RELIEF REQUESTED

Pursuant to Section 16.2 of the Ordinance, Telecommunications Facilities are limited to the
Telecommunications District. AT&T is unable to address this significant gap in its wireless
network by locating a facility within the Telecommunications District or its other existing
facilities. As aresult, AT&T must locate its Facility outside of the Telecommunications District
and therefore requests a variance from the limitation set forth in Section 16.2 of the Ordinance.

Therefore, pursuant RSA-674:33, Section 1.4.1 of the Ordinance and the TCA, and AT&T's
proposed Facility satisfies the required findings for grant of a variance as follows:”

A. The variance will not be contrary to the public interest .

In Chester Rod & Gun Club, Inc. v. Town of Chester, 152 N.H. 577 (N.H. 2005), the New
Hampshire Supreme Court stated that, “The first step in analyzing whether a variance
would be contrary to the public interest or injurious to the rights of others is to examine
the applicable zoning ordinance.” Id. at 581. The Court noted, “As the provisions of the
ordinance represent a declaration of public interest, any variance would in some measure
be contrary thereto.” Id. (quoting Heffernan v. Zoning Board of Review, 50 R.1. 26 (R.1.
1929)). “Thus, to be contrary to the public interest or injurious to the rights of others, the
variance must ‘unduly, and in a marked degree’ conflict with the ordinance such that it
violates the ordinance’s ‘basic zoning objectives’.” Id. (quoting Coderre v. Zoning
Board of Review of City of Pawtucket, 105 R.1. 266, 273 (R.1. 1969)).

The variance will not conflict with the basic objectives of Rochester's Zoning Ordinance.
Rather, as demonstrated in the “spirit of the ordinance” criteria discussion below, the
grant of the requested variance is consistent with the Rochester Zoning Ordinance
concerning telecommunications facilities as set forth in Section 42.24A.

The requested variance will promote the public interest by bringing advanced, improved
wireless telecommunications to the citizens, residents, businesses, visitors and travelers
in under-served areas of the City of Rochester. The Facility will enhance
communications for voice, data and in-building applications. In addition, the Facility
will promote public safety in the event of fire, flood, panic and other dangers. The
Facility will enable users of AT&T’s network to communicate immediately with police,
fire, EMT, and other public officials in the event of a fire, accident, or other medical
emergency or natural disaster. The concealed Facility will also serve the public interest

" Section 42.28{C) of the Ordinance incorporates by reference the variance criteria set forth in RSA-674:33.

iAG2ETSALL Y
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by promoting co-location and helping to minimize the number of new towers in
Rochester.

As the New Hampshire Supreme Court has noted, “A tower at this site would also serve
the public interest in that it would alleviate a significant gap in coverage and would be
used to provide service for at least two other wireless telecommunications companies to
limit the need for any further towers.” Daniels, 953 A.2d at 414. The primary purpose of
AT&T’s application is the same as the proponent in Daniels, i.e., to address significant
coverage and capacity issues and thereby to serve the public interest in this area.

The provision of personal wireless service has become a pervasive fact of modem life,
and represents a technological breakthrough in how people communicate with each
other. There is a profound public interest in being able to send and receive such
communications. Increasingly, the general public is relying upon wireless service for
their telecommunication needs, including for personal, family, business, health care, and
educational purposes. The facility here will provide coverage to an area that has poor
service at present. (See, Radio Frequency Report, attached hereto showing existing
wireless coverage without the proposed Facility and increased and improved coverage
with the proposed Facility). The introduction of this service will benefit not only those
members of the public who reside, regularly transact business in, or visit Rochester but
also those who are traveling in the area as well.

The Facility would not generate any objectionable noise, odor, fumes, or traffic. The
Facility will not be dangerous to public health or safety because it will comply

with all FCC requirements relating to radio frequency emissions and all New
Hampshire building code requirements.

B. The spirit of the Ordinance is observed.

To the extent feasible AT&T's proposed Facility is consistent with the requirements of
the Ordinance concerning wireless communications facilities set forth in Section 42.24A
of the Ordinance as follows:

42.24 A. Wireless Communications Facilities

a) Commercial Facilities. Any plan to install wireless facilities for the commercial
transmission or reception of telecommunications shall be subject to the specific
requirements detailed herein and elsewhere in the Zoning Ordinance and Site
Plan Regulations. Commercial wireless communications facilities that were
approved and constructed prior to the effective date of this amendment are
subject to Section 8 and 9 below. Commercial wireless communications facilities
shall not be considered accessory uses. (See 42.24A(b) for standards applicable
to noncommercial facilities.)
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As set forth herein and within the Site Plan application to be submitted to the
Planning Board, AT&T's proposed Facility complies with the applicable
requirements set forth in the Ordinance and Site Plan Regulations.

(1) Co-Location All commercial wireless communication facilities erected or
located within the municipality shall comply with the following:

A proposal for a new wireless communications facility may only be
approved subsequent to a determination to be made by: (a) the Zoning
Board of Adjustment, as part of a consideration for a special exception,
in zoning districts where a WCF is permitted by special exception (See
Special Exceptions) in this chapter or (b) the Planning Board as part of
the site plan review process, in zoning districts where a wireless is
permitted by right - that the telecommunications equipment planned for
the proposed site cannot be accommodated on any existing or approved
antenna support structure in the City of Rochester or on any prospective
alternative tower structure in the City of Rochester for one of the
following reasons:

(A) The planned equipment would exceed the structural capacity of
the existing or approved antenna support structures, as
documented by a qualified professional engineer, and the existing
or approved tower cannot be reinforced, modified, or replaced to
accommodate planned or equivalent equipment at a reasonable
cost.

(B) The planned equipment would cause interference materially
impacting the usability of other existing or planned equipment at
the antenna support structure as documented by a qualified
professional engineer and the interference cannot be prevented at
a reasonable cost.

(C) Existing or approved antenna support structure within the
required radius cannot accommodate the planned equipment at
the necessary height as documented by a qualified professional
engineer.

(D) Any other substantial reason that precludes the co-location. The
burden of proof is upon the applicant to demonstrate that all
reasonable alternatives to the erection of a new structure have
been fully explored.

As set forth in the RF Report and Alternatives Analysis submitted
herewith, there are no existing or approved antenna support structures,
towers, or other structures located in the area within which AT&T has

o
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identified this significant gap in its wireless coverage network. Asa
result, the proposed Facility, including the proposed monopole, is
necessary in order to address AT&T's significant gap in coverage.

(2) Design. Facilities shall be designed to blend into the environment

through the use of color and camouflaging architectural treatment
(unless otherwise dictated by the FAA or other government authority).

The proposed Facility has been designed to blend into the environment to the
extent feasible. The proposed Facility has been located on the Property to
minimize its visibility. The proposed location uses the existing vegetation on
and near the Property in order to screen it from view to the extent feasible.

In addition, the proposed monopole will be a non-reflective galvanized steel
gray unless otherwise required by FAA or other regulations.

(3) Height. The maximum permitted height from grade is as follows:

(A) 60 feet if the structure is designed to accommodate only one
service provider.

(B) 100 feet if the structure is designed to accommodate two service
providers.

(C) 140 feet if the structure is designed to accommodate three service
providers.

(D) 180 feet if the structure is designed to accommodate four or more
service providers.

AT&T's proposed Facility complies with the height requirements of
this provision of the Ordinance. AT&T's proposed Facility, including
the proposed 150 foot monopole, will accommodate at least four
service providers.

(4) Accessory Utility Structures All utility structures accessory to a tower

shall also be designed to blend in with the environment and shall meet the
minimum setback requirements of the zoning district. Ground mounted
equipment shall be screened from view by suitable vegetation or by any
other screening method which blends with the architectural character of
neighborhood.

As depicted on the Plans, AT&T's proposed equipment shelter and accessory
utilities will be screened from view by the existing vegetation on and near the

Property. Further, AT&T's proposed Facility is located at approximately
125+ feet from the nearest side lot line, approximately 862 + feet to Lowell
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Street and approximately 521+ feet from the rear lot line . Therefore, the
proposed Facility complies with all applicable setback requirements within the
Residential-1 zoning district.

(5) Lighting. Antennas and support structures shall not be illuminated and
shall not display strobe lights unless specifically required by the FAA or
another governmental authority. Where lighting is required by the FAA
other options (including but not limited to reducing the height of the
support structure) to the extent practicable shall be explored which
would remove said requirement for lighting.

AT&T is performing the necessary studies to determine whether marking
and/or lighting will be required pursuant to FAA or other regulations. AT&T
will comply with the requirements set forth by the FAA or other applicable
authority.

(6) Temporary Wireless Communications Facilities. Any facility designed for
temporary use (as defined in 42.6), is subject to the following:

(A) Use of a temporary facility is allowed if the owner has received a
use permit from the Rochester Code Enforcement.

(B) Temporary wireless facilities are permitted for use not to exceed
30 days during construction of permanent facilities or 10 days
during a special event.

(C) The maximum permitted height of a temporary wireless facility is
50 above grade.

(D) Temporary facilities are subject to all applicable portions of
Ordinances.

The above provisions of the Ordinance concerning temporary wireless
communications facilities are not applicable to AT&T's proposed Facility.

(7) Interference with Public Safety Telecommunications. No new or existing
telecommunications service shall interfere with public safety
telecommunications. All applications for new service shall be
accompanied by an intermodulation study which provides a technical
evaluation of existing and proposed transmissions and indicates all
potential interference problems. Telecommunications providers shall
notify the Police and Fire Departments at least ten calendar days in
prior to placing new services on line to give those Departments an
opportunity to monitor interference levels during the testing process.
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AT&T's proposed Facility will not interfere with public safety
4
communications.

(8) Declaration of Continuing Operation. The owner of a wireless facility,
with written authorization from the property owner, shall file annually a
declaration with the Planning Department as to the continuing operation
of every facility installed subject to these regulations. Failure to do so
may be construed to mean that the facility is no longer in use and
considered abandoned, thus subject to the provisions of (9), below.

AT&T will comply with this provision of the Ordinance to the extent lawtul
and applicable and otherwise reserves its rights.

(9) Abandoned or Unused Wireless Communications Facilities,

Abandoned or unused antennas and structures shall be removed as
follows:

(A) An agreement between the facility owner (and successors in interest),
property owner (and successors in interest), and the City of
Rochester which incorporates the provisions (B) through (E) of this
section shall be submitted at the time of application.

(B) A copy of the relevant portions of a signed lease (except in cases
where the land is structure, and associated facilities upon cessation of
operations at the site shall be submitted at the time of the
application.

(C) All abandoned wireless communications facilities shall be removed
within 180 days of the cessation of operations at the site unless a time
extension is approved by the Planning Department.

) To the extent that the Ordinance seeks fo regulate interference from personal wireless services facilities, it 1s
preempted by federal law. See, e.g. Freeman v, Burlinoton Broadcasters, Inc., 204 F.3d 311 (2d Cir. 20003;
Southwestern Bell Wireless, Inc. v, Johnson County Board of County Commissioners, 199 F.3d 1185 { 10® Cir.
1999}, Cellular Phone Task Force v. Federal Communications Commission, 205 F.3d 82, 88 (2™ Cir. 2000). Inre
Cingular Wireless, L.L.C, FCC Docket No. 02-100 (July 7, 2003}, the FCC held that federal law preempts a local
government's attempt to regulate radio frequency interference (“RFT™} with local public safety communications
systems. In sweeping language, the FCC indicated that local zoning provisions having the “intent and effect .. to
regulate the operations - not the placement, construction and modification - of licensed facilities” are preempted
because they focus on “radio frequency regulation rather than local land use concerns™ (at page 10-11}%. Nor are
preempted local regulations saved by the claim that the local government is attempting to “assure itself that a carrier
is complying with FCC standards” where the regulation is “effectively regulating federally licensed operation” as
opposed to “traditional zoning regulation of the physical facility” (at page 11). Accordingly, federal law preempts
any and all provisions of the Ordinance or conditions imposed within an approval affecting the operations of the
PCC-licensed facility.

(AZATRAG )
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(E)

Unused portions of support structures above a manufactured
connection shall be removed within 180 days of the time of antenna
relocation. The replacement of portions of a support structure
previously removed will require a new approval.

In the event that these elements are not removed within 180 days of
the cessation of operations at a site, the City of Rochester (in addition
to other remedies) may remove the antenna, structure, and
associated facilities and assess the cost of removal against the
property or if the City must enforce the agreement required by (A)
through legal measures, the landowner and facility owner shall
reimburse the City for legal costs.

In accordance with this provision of the Ordinance, AT&T has submitted
herewith a redacted copy of its lease for the Property. Further, as a
condition of approval, AT&T will agree to reasonable conditions
concerning the removal of its Facility in the event of the cessation of
operations.

(10) Signs and Advertising. No portion of an antenna or support structure

may be used for signs or advertising other than warning or equipment
information signs, as appropriate.

AT&T's proposed Facility complies with this provision of the Ordinance.
AT&T's proposed Facility does not include any advertising and only includes
signage identifying AT&T as the owner of the site, site identification
information, and contact information. In addition, the only other signage at
the Facility is signage required by the FCC or other lawfully applicable
regulations.

(11) Independent Evaluation. The City, as its option, may require, at the

expense of the applicant, an independent evaluation of any wireless
communications facility proposal, by a qualified licensed professional
engineer selected by the City.

AT&T will pay for any reasonable and lawful fees associated with a qualified
outside consultant’s review of the RF Report and related materials to be
provided. AT&T requests the Board notify AT&T of potential candidates for
consultation in this regard, if it determines such review is necessary, and
otherwise reserves its rights.

b) Non-Commercial Wireless Facilities. Non-commercial wireless communications
facilities (including television antennas and amateur radio antennas) are exempt
from review and approved that:
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(1) These facilities shall not be illuminated and shall not contain any
advertising signage.

(2) Freestanding structures must be located behind the primary rear building
facade and in conformance with all side and rear setback requirements or
otherwise located and designed so as to be unobtrusive from the street or
other public rights-of-way.

(3) Free standing structures may not exceed 49 feet in height and building
mounted structures may not be higher than 20 feet above the ridge of the
roof unless the applicant demonstrates to the reasonable satisfaction of
the Planning Department that such height is necessary for the intended
amateur radio communications (for reference see the Federal
Communications Commission's preemptive ruling PRB1 regarding
amateur radio antennas.

These provisions of the Ordinance are not applicable to AT&T's Facility. AT&T is
not proposing a non-commercial wireless facility.

¢) Commercial Wireless Facilities Performance Criteria. Height regulations, setback
distances, types of new facility applications shall be as preseribed in Table 3. See
attached "APPENDIX C."

Pursuant to Appendix C, no additional height regulations, setback distances, are
required for the proposed Facility located within the Residential-1 zoning district.

C. By granting the variance. substantial justice is done.

Substantial justice would be done by granting the requested variance. As demonstrated
by the Radio Frequency Report included with this application, the significant coverage
and capacity problems cannot be addressed by any other feasible means, and use of the
subject site is necessary for the Facility. The proposed Facility will improve the
provision of wireless communications services in the City in areas that currently have
significant coverage and capacity problems. See Daniels, 953 A.2d at 414 (“A tower at
this site would also serve the public interest in that it would alleviate a significant gap in
coverage and would be used to provide service for at least two other wireless
telecommunications companies to limit the need for any further towers. In addition,
Omnipoint showed that substantial justice would be done in granting the variances
because it was the only reasonable way to remedy an existing gap in coverage.”)
Consistent with the Daniels decision, granting the variances will achieve the substantial
justice of allowing AT&T to provide adequate coverage to its significant gap in coverage,
while complying with the City's Ordinance to the extent feasible.
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D.

By granting the variance, surrounding property values are not diminished

AT&T’s proposed Facility has been carefully sited to minimize adverse impacts to
surrounding properties. The remote siting of the Facility on the property and the natural
buffer and screening provided by the substantial surrounding tree cover and existing
vegetation will minimize its visibility from surrounding properties.

AT&T has submitted copies of numerous reports from the record appendix in the Daniels
case that analyze the question whether wireless towers (such as the proposed Facility)
diminish the value of surrounding residential properties as to other towers in similar
settings. The conclusions of the Daniels case and of these reports underscore that
wireless towers do not diminish the value of surrounding residential properties:

1) A 2007 impact study by Horizon Associates, undertaken to analyze the impact of

2

)

4)

wh
S’

the proposed 170 tower in Londonderry, New Hampshire at issue in the Daniels
case. The study examined paired sales of nearly identical properties, of which
one property was in the vicinity of a tower and the other property was not in the
vicinity of a tower. The study concluded that market value of properties in the
vicinity of the proposed Londonderry tower would experience no diminution in
value.

A 2006 opinion letter by R.G. Bramley & Co., submitted to the Cornish, New
Hampshire ZBA in connection with the proposed construction of a 190° lattice
tower, indicating that, based upon studies of similarly situated towers,
construction of the proposed tower would not be expected to diminish the value of
properties surrounding the proposed tower in Cornish.

A 1998 study by Crafts Appraisal Associates examining the impact of wireless
towers on property values in Bedford, Nashua, Merrimack, Candia, Manchester
and Exeter, New Hampshire, which concluded that wireless towers did not
detrimentally affect values of nearby properties in the subject communities.

A 1992 study by Lessard Appraisal Services, analyzing the impact of a 190° tower
in Candia, New Hampshire, which concluded that towers in the area did not
diminish property values.

A 1990 report completed for the proposed construction of a 280 tower in Auburn,
New Hampshire, which found no diminution of value in the value of properties
located near existing towers in Chester, Candia, Hudson or Merrimack, New
Hampshire.

Furthermore, the proposed use is a passive use, and does not generate noise, smoke, fumes
or any significant vehicle traffic. For all of these reasons, there will not be any diminution
of surrounding property values. Indeed, set forth herein, the proposed Facility would
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provide enhanced, state-of-the-art wireless services to residents, visitors and businesses in
Rochester, thereby contributing to the local economy and preserving, not diminishing,
property values.

E. Literal enforcement of the provisions of the ordinance would result in
unnecessary hardship because of the special conditions of the property that
distinguish it from other properties in the area.

a. There is no fair and substantial relationship between the general purposes
of the ordinance provisions and the specific application of that provision

to the property.
b. The proposed use is a reasonable one.

AT&T has an immediate and compelling need for a location for its communications
antennas in this area of Rochester because (a) AT&T has significant coverage and
capacity problems in the area of the proposed Facility and (b) AT&T cannot address
these problems from an existing facility sited within other areas of the City of Rochester
or in abutting cities or towns. The purpose of the proposed Facility is to address these
coverage and capacity problems. Without a Facility at the subject property, AT&T will
suffer an unnecessary hardship from a literal enforcement of the ordinance. The property
is “special” due to its size, topography and location proximate to the area requiring
service. As demonstrated by the Plans submitted herewith, the extensive tree cover and
vegetation which will mitigate the visibility of the proposed Facility also distinguish the
property from other properties in the area. This unique set of facts demonstrates that the
proposed Facility is appropriate to the area and the site.

The variance will not conflict with the basic objectives of Rochester's Zoning Ordinance.
Rather, as set forth above in the “spirit of the ordinance” criteria discussion, the grant of
the requested variance is consistent with the purposes of the Rochester Zoning Ordinance
concerning telecommunications. By granting the requested variance to allow the
proposed Facility, AT&T will be permitted to address a significant gap in its coverage,
thereby enhancing wireless communications services in the vicinity of the Property
without having any material impact on the surrounding area.

AT&T has demonstrated that the proposed Facility conforms to those purposes as
detailed more fully in the “spirit of the ordinance” criteria discussion herein. Therefore,
applying the Ordinance to prohibit this use on this unique parcel will bear “no fair and
substantial relationship between the general purposes of the ordinance provisions and the
specific application of [those] provisions to the property.”
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The proposed Facility is a reasonable use of the property, given AT&T’s immediate and
compelling need to address coverage and capacity problems in this area of Rochester.
The size of the property and the natural buffer and screening provided by the surrounding
tree cover and existing vegetation also make this an ideal location for the proposed
Facility.

In the 2008 Daniels decision, the New Hampshire Supreme Court restated the hardship
standards for use and area variances in Simplex Technologies v. Newington, 145 N.H. 727
(2001) and Boccia v. Portsmouth, 151 N.H. 85 (2004), respectively and introduced a new

perspective on the interplay between the standards and the TCA. Daniels at 411-412.
The Court held that:

[W]e believe that a broader, more inclusive view of hardship is
required under these circumstances. When an application to build a
wireless telecommunications tower is designed to fill a significant gap
in coverage, the suitability of a specific parcel of land for that purpose
should be considered for purposes of determining hardship. The fact
that a proposed location is centrally located within the gap, has the
correct topography, or is of an adequate size to effectively eliminate
the gap in coverage, are factors that may make it unique under the
umbrella of the TCA. Similarly, that there are no feasible alternatives
to the proposed site may also make it unique. Thus, although a parcel
of land may be similar to the surrounding properties in terms of its
general characteristics, it may still be ‘unique’ for purposes of
hardship when considered in light of the TCA.

AT&Ts site in Rochester is strikingly similar to the Omnipoint property in Londonderry.
The subject site is uniquely and ideally situated within AT&T’s target coverage area, and
AT&T has amply demonstrated through the radio frequency report and coverage maps

"As the Board is aware, the variance statute NH RSA 674:33 was amended in 2009 to harmonize the variance
standards for use and area variances. The New Hampshire Legislature included a Statement of Intent regarding the
amendment (2009, 307:5, eff. Jan. 1, 2010) that provided: “The intent of section 6 of this act is to eliminate the
separate ‘unnecessary hardship’ standard for “area’ variances, as established by the New Hampshire supreme court
in the case of Boccia v. City of Portsmouth, 155 N.H. 84 (2004}, and to provide that the unnecessary hardship
standard shall be deemed satisfied, in both use and area variance cases, if the applicant meets the standards
established in Simplex Technologies v. Town of Newingion, 145 N.H. 727 (2001}, as those standards have been
interpreted by subsequent decisions of the supreme court....” There was a bill filed in the New Hampshire Senate
{NH SB 317} that would have reinstated the pre-2009 amendment variance standard and effectively reinstated the
prior case law, but it has not been enacted at this time. Either way, the Daniels case remains good law given the
Legislature statements regarding incorporation of the standards of the Simplex case and its progeny.

IALZATRA L T
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that there are no feasible alternatives that would address the coverage gaps and capacity
problems, which will be further demonstrated through testimony at the public hearing.

As the Daniels Court stated, “With respect to the ‘uniqueness’ factor, the evidence before
the ZBA demonstrated the necessity of a tower, at the height ultimately approved, on the
proposed parcel, in order to fill what could be considered a significant gap in coverage.”
Id. at 412 - 413. AT&T’s proposed Facility is necessary for similar reasons.

VI.  CONCLUSION

AT&T respectfully requests the Board to grant the requested variance and any other zoning relief
required for the proposed Facility. AT&T respectfully requests that the Board schedule this
application for a public hearing at its next meeting for which proper notice can be given.

If T can provide any further information regarding this application, please let me know.

Sincerely,

Ay

Brian S. Grossman

Enclosures

ce: John Nestor (by email w/encl.)

Jessica Rincon (by email w/encl.)
Stephen D. Anderson (by email w/encl.)
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Zoning Board of Adjustment
City of Rochester

31 Wakefield Street
Rochester, NH 03867

RE:  Applicant: New Cingular Wireless PCS, LLC (“AT&T™)
Property Owner: Joseph P. Casavant
Property: 156A Lowell Street, Rochester, New Hampshire

Parcel ID 244-2-1 (the “Property™)
Dear Board Members:

New Cingular Wireless PCS, LLC (“AT&T") is applying for zoning relief to construct and
operate a telecommunications tower and facility to be located on the Property. Section
42.24A(a)(9) of the City of Rochester Zoning Ordinance (the ”Ordinance”) provides as follows:

9) Abandoned or Unused Wireless Communications Facilities.
Abandoned or unused antennas and structures shall be removed as follows:

(A)  An agreement between the facility owner (and successors in interest),
property owner (and successors in interest), and the City of Rochester which
incorporates the provisions (B) through (E) of this section shall be submitted
at the time of application.

(B) A copy of the relevant portions of a signed lease (except in cases where the
land is owned by the provider) which requires the applicant to remove the
antenna, support structure, and associated facilities upon cessation of
operations at the site shall be submitted at the time of the application.

(C)  All abandoned wireless communications facilities shall be removed within
180 days of the cessation of operations at the site unless a time extension is
approved by the Planning Department.

(D)  Unused portions of support structures above a manufactured connection
shall be removed within 180 days of the time of antenna relocation. The
replacement of portions of a support structure previously removed will
require a new approval.

|AD242572 1 §



(E)  In the event that these elements are not removed within 180 days of the
cessation of operations at a site, the City of Rochester (in addition to other
remedies) may remove the antenna, structure, and associated facilities and
assess the cost of removal against the property or if the City must enforce the
agreement required by (A) through legal measures, the landowner and
facility owner shall reimburse the City for legal costs.

Pursuant to Section 42.24A(a)(9)(B) of the Ordinance, attached to this letter is a copy of the
relevant portions of AT&T’s signed lease with the Property Owner which requires A& T& to
remove its communications facility from the site upon expiration or termination of the lease.

Subject to the foregoing lease provision, pursuant to Section 42.24A(a)(9)(A) of the Ordinance,
please accept this letter as AT&Ts written agreement to abide by provisions (B) through (E) of
Ordinance Section 42.24A(a)(9) with respect to the removal of its abandoned wireless
communications facility within 180 days of the cessation of operations at the site, unless a time
extension is approved by the Planning Board.

This commitment is, of course, premised on AT&T obtaining all applicable governmental
permits and approvals for the facility and on the facility being built pursuant thereto and subject
to the Telecommunications Act of 1996, 47 U.S.C. §332(c), the Wireless Facilities Deployment
Law, 47 U.S.C. §1455, enacted as Section 6409(a) of the Middle Class Tax Relief and Job
Creation Act of 2012, and any other federal law.

Sincerely,

Kevin Mason
Area Manager — Construction and Engineering
Site Acquisition for the New England Market

ACCEPTED AND AGREED:

Joseph P. Casavant

ACCEPTED AND AGREED:

City of Rochester
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ABUTTER LIST

City of Rochester, NH
Please Print or Type

Applicant:AT&T Mobility c/o Nanepashemet Project Management, inc. Phone 781-727-6516

Project Address:156A Lowell Street, Rochester, NH 03867

List the names and addresses of all parties below. For abutting lot owners, list each owner whose lot
adjoins or is directly across the street or a body of water from the subject property. This form may not be
completed more than five (5) days prior to submitting the application.

LEGAL OWNER OF SUBJECT LOT

Map Lot Zone Owner Name Mailing Address

244 |21 | R Joseph P. Casavant 16 Sunset Lane, Somerset, NH 03878
ABUTTING LOT OWNERS

Map Lot Owner Name Owner Mailing Address (NOT property
location)

244 2 Norbert J & Constance J Hamann 8 Plant Street, Rochester, NH 03667

244 2 Scott R, Thorp 156 Lowell Street, Rochester, NH 03867 -

135 6 Kimberly A. Plante Living Tr, 6 Quarry Drive, Rochester, NH 03867

140 72 Donald E. & Joan M. Seavey PO Box 874, Rochester, NH 03867

244 3 Leo J. Scarponi PO Box 7187, Rochester, NH 03867

244 4 John C. and Paulette C. Britton 168 Lowell Street, Rochester, NH03867 .

134 22 Precision Media Corp. 200 E Basse Road, San Antonio, TX 78209

PROFESSIONALS AND EASEMENT HOLDERS. Engineers, Surveyors, Soil Scientists, and Architects
whose seal appears or will appear on the plans (other than any agent submitting this application);
holders of conservation, preservation, or agricultural easements; and upstream dam owners/NHDES.

Name of Professional or Easement Holder Mailing Address

I, the undersigned, acknowledge that it is the responsibility of the applicant or his/her agent to fill out this
form. | understand that any error or omission could affect the validity of any approval. The names and
address listed on this form were obtained from the City of Rochester Assessing Office computer — Assess
Pro (located in the Revenue Bidg at 19 Wakefield Street)

On this date: March 19,2014) This is page 1___ of 1 pages.

Applicant or Agent: % bfﬁf,Vz; /
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