City of Rochester, New Hampshire
Zoning Board of Adjustment

Variance Application

DO NOT WRITE IN THIS SPACE

TO: BOARD OF ADJUSTMENT CASENO. Z -2Y -2
CITY OF ROCHESTER
DATEFILED 4 ( 1oy

Y

ZONING BOARD CLERK

Applicant;
Darcy Murphy, Trustee Jolly Family Revocable Trust

E-mail; damurphy@rivier.edu Phone: 781-308-1616

Applicant Address: 354 Boston Road Cheimsford, MA 01824

Property Owner (if different): Jolly Family Revocable Trust

Property Owner Address: 283 Old Dover Road Rochester, NH 03867

Variance Address: $8me

Map Lot and Block No: Map No. 256 Lot 69

Description of Property: 25acre residential/agricultural, with1180 ft. of frontage and over 900 ft. from road to back property line

Proposed use or existing use affected: Proposed use: detached ADU over 800 sqft. to be occupied by elderly homeowners

The undersigned hereby requests a variance to the terms of the Rochester Zoning Ordinance, Ch. 275, Section _23-3

and asks that said terms be waived to permit @ detached accessible dwelling unit over 800 sq ft.

The undersigned alleges that the following circumstances exist which prevent the proper enjoyment of his land under
the strict terms of the Zoning Ordinance and thus constitute grounds for a variance. | understand that while
presenting my case the testimony should be confined to the 5 criteria and how they pertain to my case.

Signed: 0&{/”% M /(4/(4/4‘// Date: ’71///2!/9?'
U 0 / 0 7 J‘

EGEIVE

APR 17 2024

By




City of Rochester, New Hampshire
Zoning Board of Adjustment

Variance Criteria

1) Granting the variance would not be contrary to the public interest because:

Granting the variance is in the public interest because it enables elderly lifelong residents to age in place safely
and with dignity. The proposed ADU will meet their specific needs, such as handicap accessibility, wider hallways,
and space for in-home PT services, without impacting the public negatively. Given the special conditions of the
property, including its size, setback, and lack of visibility from the road, there will be no adverse effects on the

surrounding community or public interests.

2) If the variance were granted, the spirit of the ordinance would be observed because:

Granting the variance aligns with the spirit of the ordinance by promoting the welfare of residents, especially
elderly individuals who wish to remain in their long-term home. The ordinance aims to ensure suitable living
conditions while preventing overcrowding or nuisances for neighbors. In this case, the variance allows for a
necessary accommodation without compromising the intent of the ordinance.

3) Granting the variance would do substantial justice because:

Granting the variance would achieve substantial justice by providing life-changing benefits to the applicants,
allowing them to live out their remaining years safely and harmoniously. The ADU will not harm the public or
neighboring properties; instead, it will support the well-being of elderly residents, which is in the interest of

substantial justice.

4.) If the variance were granted, the values of the surrounding properties would not be diminished because:

Granting the variance will not diminish the values of surrounding properties since the proposed ADU will be
situated on a large 25-acre lot with significant setback and no visibility from the road. The addition of the ADU
will not introduce overcrowding or increase traffic since the same residents will occupy the property, maintaining
the existing character of the area.

5.) Unnecessary Hardship:

a. Owning to special conditions of the property that distinguish it from other properties in the area,
denial of the variance would result in an unnecessary hardship because:
i. No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property because:

Denying the variance would impose unnecessary hardship on the elderly residents, forcing them out of their long-
time home and into unfamiliar living arrangements, which would be detrimental to their well-being. The property's
unique conditions, including its size and setback, make it impractical to conform strictly to the 800-square-foot
limit while meeting the necessary accessibility and safety standards for the residents.

Enforcing the 800-square-foot limit without considering the specific needs of elderly residents on a large property
with ample setback does not serve a fair and substantial public purpose. The ordinance's intent is to prevent
overcrowding and maintain neighborhood harmony, which can be achieved without rigidly adhering to the square
footage limit in this exceptional circumstance.



City of Rochester, New Hampshire
Zoning Board of Adjustment

And:
ii. The proposed use is a reasonable one because:

The proposed use of a slightly larger ADU to accommodate elderly residents with specific accessibility
needs is entirely reasonable. It allows them to age in place safely, which is a reasonable expectation for
long-term residents who have contributed to the community for decades. The ADU's placement and
design ensure that it blends seamlessly with the property while addressing the residents' urgent needs
without causing any negative impact on the neighborhood or public interests.

b. Explain how, if the criteria in subparagraph (A) are not established, an unnecessary hardship will be deemed
to exist if, and only if, owning to the special conditions of the property that distinguish it from other
properties in the area, the property cannot be reasonably used in the strict conformance with the ordinance,

and a variance is therefore necessary to enable reasonable use of it.



Applicant: The Jolly Family Revocable Trust of 2022 (the “Applicant”)

Property: Map No. 256, Lot 69
Relief: Variance from Rochester Zoning Ordinance 275-23 (Standards for Specific

Accessory Uses) Section A, 1, d.

Property History and Background

The property at issue is located at 283 Old Dover Road, Tax Map No. 256, Lot 69 (the
“Property”). The Property consists of 25 acres and has 1180 feet of frontage. The Property has
been owned and occupied by its current residents, Christine and Leander Jolly, aged 83 and 88,

since 1968.

VARIANCE CRITERIA

1. Granting the Variance would not be contrary to the public interest because:

It is important to note that the test is in the negative. That is to say that it does not require
the applicant to prove that the proposed use is IN the public interest, but only to prove that it is
NOT contrary to the public interest.

Given the nature of a Variance, any Variance would be to some degree contrary to the
public interest and the spirit of the ordinance. Perrault v. Town of New Hampton, 171 N.H. 183,
186 (2018). As such, a Variance must do more than conflict with the terms of the applicable
zoning ordinance, Id., and, therefore, a Variance cannot be denied for the very reasons it is sought
in the first instance. Malachy Glen Associates, Inc. v. Town of Chichester, 155 N.H. 102, 107
(2007). In order to be contrary to the public interest and violate the spirit of the ordinance, g
Variance must unduly and to a marked degree conflict with the basic objectives of the applicable
zoning ordinance. Perrault, 171 N.H. at 186 (emphasis added). To determine whether a Variance
unduly conflicts with the basic objectives of the applicable zoning ordinance, @ Board may
consider whether the Variance will alter the essential character of the area or threaten the public
health, safety or welfare. 1d. (emphasis added).

Here, the Applicant is seeking relief to add a detached Accessory Dwelling Unit (ADU)
greater than the 800 square feet.

By granting the Variance, there would be no harm to the public’s interest and permitting
the larger ADU will allow for full accessibility features. Granting the variance is in the public
interest because it enables elderly lifelong residents to age in place safely and with dignity. The
proposed ADU will meet their specific needs, such as handicap accessibility, wider hallways,



and space for in-home PT services, without impacting the public negatively. Given the special
conditions of the property, including its size, setback, and lack of visibility from the road, there
will be no adverse effects on the surrounding community or public interests.

2. The spirit of the ordinance is observed because:

As a matter of law, the analysis for both prongs one and two of the variance criteria are the
same. Harborside Associates, L.P. v. Parade Residence Hotel, LLC, 162 N.H. 508, 514 (2011).
For the same reasons that the grant of the variance is not contrary to the public interest, it also does
not violate the spirit of the ordinance.

Furthermore, granting the variance aligns with the spirit of the ordinance by promoting the
welfare of residents, especially elderly citizens, who wish to remain in their long-term home. The
ordinance aims to ensure suitable living conditions while preventing overcrowding or nuisances
for neighbors. In this case, the variance allows for a necessary accommodation without
compromising the intent of the ordinance.

3. Substantial justice is done because:

The loss to the Applicant, in the event that a variance is denied, outweighs any gain to the
general public. Accordingly, for reasons stated below, substantial justice would be done by

granting the requested Variance.

Granting the variance for a larger ADU will ensure the safety and well-being of the
lifelong elderly residents on the property. The additional space allows for wider hallways and
doorways, essential for safe navigation using mobility aids like wheelchairs or walkers.
Accessible bathrooms with features such as grab bars, roll-in showers, and wheelchair-accessible
sinks become feasible, addressing the residents' daily living needs and promoting independence.
Moreover, the larger footprint accommodates in-home health services like physical therapy,
ensuring that the homeowners can receive necessary care within their living space. This
emphasis on safety, accessibility, and tailored support for the elderly residents represents
substantial justice, aligning with the community's values of compassion and inclusivity towards
aging individuals who wish to age in place with dignity.

The public will experience no negative effects if this Variance is granted; and the public

will gain nothing from a denial.



4. The values of surrounding properties will not be diminished because:

The proposed detached ADU will have minimal visibility from the road, further ensuring
that the value of surrounding properties remains unaffected. Its strategic placement on the
spacious 25-acre property, coupled with thoughtful landscaping and design considerations, will
ensure that the ADU is essentially unseen from the road. The fact that the proposal has received
support from neighbors and abutters indicates a general consensus that the ADU will not

diminish property values.

5. Literal enforcement of the provisions of the ordinance would result in an

unnecessary hardship because:

Denying the variance would impose unnecessary hardship on the elderly residents,
forcing them out of their long-time home and into unfamiliar living arrangements, which can be
detrimental to their well-being. The property's unique conditions, including its size and setback,
make it impractical to conform strictly to the 800-square-foot limit while meeting the necessary
accessibility and safety standards for the residents.

No fair and substantial relationship exists between the general public purposes of the ordinance
provision and the specific application of that provision to the property because:

Enforcing the 800-square-foot limit without considering the specific needs of elderly
residents on a large property with ample setback does not serve a fair and substantial public
purpose. The ordinance's intent is to prevent overcrowding and maintain neighborhood harmony,
which can be achieved without rigidly adhering to the square footage limit in this exceptional

circumstance.
The proposed use is a reasonable one because:

The proposed use of a slightly larger ADU to accommodate elderly residents with
specific accessibility needs is entirely reasonable. It allows them to age in place safely, which is
a reasonable expectation for long-term residents who have contributed to the community for
decades. The ADU's placement and design ensure that it blends seamlessly with the property
while addressing the residents' urgent needs without causing any negative impact on the
neighborhood or public interests.

Therefore, a denial would strip the Applicant from being able to make a reasonable use of
their property and, consequently, deny the Applicant an opportunity to age safely in place.
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275-23.28tandards for specific accessory uses.

A. The following standards shall apply to these specific accessory uses, activities,
structures, and situations wherever they are aliowed:

(1) Accessory apartment. An accessory apartment is permitted subject to compliance
with all of the following standards and procedures:[Amended 4-4-2017]

(a) It is permitted where and as specified in the Tables of Uses (by right or by special
exception). However, if the accessory dwelling is detached from the single-family

dwelling, it must be approved by a special exception;

(b) It is accessory to a single-family dwelling only and if detached from the single-family
dwelling it is similar in architectural style;

(c) It must be two bedrooms or less;

(d) It may not exceed 800 square feet;

(e) It may be either part of the single-family dwelling or in a separate building, such as
above a garage; if it is part of the single-family dwelling, an interior door shall be
provided between the principal dwelling unit and the accessory dwelling
unit;JAmended 3-5-2019]

(f) There may be only one per lot;

(q) The owner of the property must occupy one of the dwelling units and the owner must
demonstrate that one of the dwelling units is his/her principal place of residence;

(h) At least one parking space must be provided for the unit;



283 Old Dover Road

City of Rochester, NH
1 inch = 220 Feet

7.3 Technologles

www.cai-tech.com

Data shown on this map is provided for planning and informational purposes only. The municipality and CAl Technologies are not responsible for any use for other purposes
or misuse or misrepresentation of this map.
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